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MILITARY ESPIONAGE.* 

BY 
MAJOB-GENEBAL HENBY WAGEE HALLECK, UNITED STATES ABMY. 

Military espionage has been regarded from time immemorial, in 
all countries and among all nations, as a military offense of great 
criminality. Its penalty is death by hanging. This is the common 
law of war. Some nations have by orders, decrees or municipal 
laws, defined what constitutes this offense and provided for the trial 
and punishment of the offender. It should be observed, however, 
that espionage, being an offense at the common law of war, punish- 
able by death in a particular mode, a spy may be executed without 
any municipal law on the subject, and that municipal laws, in regard 
to espionage, are binding only upon the state which makes them; 
they form no part of the international code. 

As there is much looseness and ambiguity in the use of the word 
spy, by unprofessional writers, it may be well at the outset to ascertain 
its exact technical meaning. In the " Instructions for the Govern- 

* The foregoing was found among General Halleck's papers at his death, which 
occurred in Louisville, Kentucky, on January 9, 1872. The article is in the 
general's handwriting and was prepared probably in the early part of the year 
1864, its preparation being suggested by the numerous cases of espionage that 
arose in the course of that year. It is worthy of note that the opinion expressed 
by General Halleck in the case of Spencer Kellogg, that a spy who, after having 
obtained information in the enemy's lines, has succeeded in escaping to the 
belligerent that employed him, is not liable to punishment for that offense if 
subsequently captured by the enemy, was adopted b}' the Second Peace Confer- 
ence at The Hague, and will be found in Article 31 of the " Regulations respecting 
the Laws and Customs of War on Land," which contains the requirement that: 

"A spy who, after rejoining the army to which he belongs, is subsequently 
captured by the enemy, is treated as a prisoner of way, and incurs no respon- 
sibility for his previous acts of espionage." (II Scott, The Hague Peace Con- 
ferences of 1899 and 1907, p. 391.) 

The paper has value as expressing the views in respect to one of the oldest and 
most important of the laws of war by the person who, at the date of writing, was 
best qualified by training and experience to pass upon the interesting and im- 
portant questions of international law which were presented in the cases under 
discussion. George B. Davis. 

[590] 
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ment of the Armies of the United States in the Field," prepared by 

Doctor Lieber and General Hitchcock, and published in General 

Orders No. 100, series of 1863, paragraph 88, we find the following 

definition : 

A spy is a person who, secretly, in disguise or under false pretenses, 
seeks information with the intention of communicating it to the enemy. 
The spy is punishable with death by hanging by the neck, whether or 
not he succeed in obtaining the information or in conveying it to the 
enemy. 

Now if it is meant by this that any person who secretly seeks 
information with the intention of communicating it to the enemy is 
necessarily a spy, the definition is incorrect. A citizen may secretly 
seek such information, with the same intention, without being a spy. 
The act is treasonable, whether done secretly or openly, but a traitor 
is not necessarily a spy. A prisoner of war may, with the same 
intention, secretly seek information, but by doing so he does not 
become a spy. Again an enemy who comes within our lines, with- 
out disguise or false pretenses, and seeks information, no matter how 
secretly, is no spy. If captured he must be treated as a prisoner of 
war; he may be confined with rigor, as a dangerous person, and his 
exchange refused ; but he can not be hung as a spy. The terms " in 
disguise," or " under false pretenses," are the essential requisites of 
the offense of military espionage ; secrecy has nothing to do with it. 

General Halleck in his work on International Law and the Laws 

of War says: 

Spies are persons who, in disguise, or under false pretenses, insinuate 
themselves among the enemy, in order to discover the state of his affairs, 
to pry into his designs, and then communicate to their employer the 
information thus obtained. 1 

The next question which we propose to discuss is, can any one be 

compelled to act the part of a spy, and is it justifiable to employ 

spies ? On this subject Vattel says : 

Spies are generally condemned to capital punishments, and with great 
justice, since we have scarcely any other means of guarding against the 
mischief they may do us. For this reason a man of honour, who is 
unwilling to expose himself to an ignominious death from the hand of 

i Halleck, International Law, San Francisco, 1861, ch. xxi, sec. 26, page 406. 
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a common executioner, ever declines serving as a spy; and, moreover, he 
looks upon the office as unworthy of him because it can not be performed 
without some degree of treachery. The sovereign, therefore, has no right 
to require such a service of his subjects, unless perhaps in some singular 
case, and that of the highest importance. It remains for him to hold 
out the temptation of a reward, as an inducement to mercenary souls 
to engage in the business. If those whom he employs make a voluntary 
tender of their services, or if they be neither subject to nor in any wise 
connected with the enemy, he may unquestionably take advantage of 
their exertions, without any violation of justice or houour. Vattel, liv. 
iii, ch. x, sec. 179. 

Halleck says : 

No authority can require of a subordinate a treacherous or criminal 
act in any case, nor can the subordinate be justified in its performance 
by any orders of his superiors. Hence the odium and punishment of 
the crime must fall upon the spy himself, although it may be doubted 
whether the employer is entirely free from the moral responsibility of 
holding out inducements to treachery and crime. That a general may 
profit by the information of a spy, the same as he may accept the offers 
of a traitor, there can be no question; but to seduce the one to betray 
his country, or to induce the other, by promises of reward, to commit an 
act of treachery, is a different matter. 2 

We fully concur with these writers. We are aware that it is said 
by many good men that the strict rules of morality are not applicable 
to war, and that a general in the field may do many things not 
sanctioned by those principles of pure ethics which apply to the 
ordinary actions of life. We are not of that opinion. We believe 
that war in many cases is perfectly justifiable ; nay, more, that it is 
the duty of a nation and of its rulers to prosecute a justifiable war 
with all the means which God has placed at their disposal. At the 
same time we believe that such a war can and ought to be conducted 
according to the rules of the strictest morality ; that is, that the party 
waging a just war should always do what is right, and should never 
do what is wrong. 

But, it is said, Washington and Wellington and other good men 
employed spies, and offered inducements to others to become spies. 
We can only answer that Washington and Wellington and other good 
men did many things which, in their day, were deemed perfectly 

2 Halleck, International Law, ch. xvi, see. 26, page 406. 
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justifiable and proper, but whicb in our day and with the light we 
have can not be justified. It may be said that the principles of 
morality are always the same, and that what is right or wrong at one 
time must be right or wrong at all times. And this may be true as 
an abstract proposition. But it must be remembered that there has 
been a progress in ethical science as in all other sciences, and that 
what was deemed right in former times is now considered as un- 
questionably wrong. We must therefore judge of men and their 
acts according to the age in which they lived and the light of religion 
and morality which was given them as guides. The acts of a general 
of the present day are not to be measured by the same standards of 
morality as those of Alexander, Caesar, Frederick and Washington, 
any more than the effect of the artillery used in the Army of the 
Potomac, or before Charleston, is to be measured by that used by 
Turenne or Vauban. 

The employment of spies is no offense against the laws of war, 
and it gives to the enemy no cause of complaint. The matter is 
therefore narrowed down to simply a question of right between the 
general and the spy he employs. That the former may purchase and 
use the information so obtained we think there can be no doubt. 
Nor do we believe there is any wrong in his accepting the proffered 
services of a spy, provided the latter is made fully acquainted with 
the nature of his oifense against the enemv and the ignominious 
punishment which must follow his capture. But we do not think 
a general is justifiable in seducing, by promise of reward, a fellow- 
being to commit an act of treachery toward an enemy which makes 
bim a felon at law and may subject him to a felon's death. 

The next point we propose to consider is that of the duration of 
the offense of military espionage or, rather, the limitation of the 
time of its punishment. The case of Spencer Kellogg, who was 
executed by the rebel authorities of Kichmond, is one in point. He 
was charged with having been a spy within the rebel lines in the 
winter of 1861 and 1862. This was not denied. But he escaped to 
our service without detection, and, a year or two afterwards, was 
captured in battle as a prisoner of war. He was, nevertheless, tried 
and condemned for his previous act as a spy. Our government de- 
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manded that he should receive the treatment of prisoner of war, as 
he could not then he punished as a spy. He was nevertheless exe- 
cuted, and the enemy afterwards alleged that he was also tried and 
condemned as a deserter. Whether he was so tried and found guilty 
is not known. It is helieved, however, that he was entirely innocent 
of the latter charge ; if he was executed as a deserter, it was an act 
of murder. 

The case of Major Andre has excited more interest and elicited 
more discussion than any other in the history of military espionage, 
and an examination of these discussions will afford much informa- 
tion on many questions connected with this branch of military juris- 
prudence. The facts and circumstances of the case are fully stated 
in Sargent's Life of Andre. 

After a long correspondence with Arnold, under the direction of 
General Clinton, the names of both parties being assumed, Major 
Andre agreed upon a meeting with the former for the purpose of 
arranging the terms for the surrender of West Point and its de- 
pendencies, and the sum which was to be paid to Arnold for his 
treason; and on the 20th of September he repaired on board of the 
British vessel, the Vulture, then lying in the Hudson River below 
Haverstraw. On the night of the 21st of September a boat came 
to the Vulture with the following passes : 

Headquarters, Eobinson House, September 20, 1780. 

Permission is given to Joshua Smith Esquire, a gentleman, John 
Anderson, who is with him, and his two servants, to pass and repass the 
guards at Kings Perry at all times. B. Arnold, M. Genl. 3 

Head-Quarters, Robinson- House, Septemoer 21, 1780. 

Permission is given to Joshua Smith Esq. to go to Dobbs Perry with 
three men and a boy with a Flag to carry some letters of a private nature 
for gentlemen in New York and to return immediately 

B. Arnold, M. Genl. 

N. B. He has permission to go at such hours and times as the tide 
and his business suits. B. A.* 

3 Life of Major John Andr6, by Winthrop Sargent, Esq., of Boston. The first 
edition of this valuable and exhaustive work appeared in Boston in 1860; a 
second edition was published by D. Appleton & Co. after the author's lamented 
death in 1871. 

* Sargent's Life of Andr6, p. 283. 
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John Anderson was the name under which Andre had carried on 
his correspondence with Arnold, and under which he now acted, and 
was introduced to Smith. He still, however, wore his uniform as a 
British officer, but on entering the boat to go ashore he put on a 
large blue watch coat which concealed his uniform, and, in this dis- 
guise, he met Arnold and passed our line of sentinels. After pass- 
ing within our lines he, at the suggestion of Arnold, exchanged his 
uniform for the dress of a citizen. Having arranged with Arnold 
for the details of the surrender of his post and command, and the 
sum to be paid for his treason, Andre started on his return to the 
British lines, under his assumed name and disguised in his citizen's 
dress, with the following pass in his hands, and the treasonable 
papers which he had procured from Arnold concealed in his stockings: 

Head Quarters, Eobinson's House, Sep'r 22d, 1780. 

Joshua Smith has permission to pass with a boat and three hands and 
a flag to Dobb's Ferry, on public business, and to return immediately. 

B. Arnold, M. Gen. a 

Head Quarters, Eobinson's House, Sep'r 22d, 1780. 

Joshua Smith has permission to pass the guards to the White Plains, 
and to return; he being on public business by my direction. 

B. Arnold, M. Gen* 

Head Quarters, Eobinson's House, Sep'r 22d, 1780. 

Permit Mr. John Anderson to pass the guards to the White Plains, or 
below if he chuses. He being on public business by my direction. 

B. Arnold, M. Gen. 7 

But before reaching the enemy's lines he was arrested by our 
militia pickets, and after trial and condemnation was executed as a 
spy on the 2d of October by the order of General Washington. 

These are the main points of the case in its legal bearing ; but the 
popularity of Andre and the. sympathy on both sides for the accom- 
plished victim of Arnold's) selfishness and treason raised many other 
questions which will be considered in this discussion. In the first 

5 Sargent's Life of Andr6, p. 298. 
« Ibid. 
7 Ibid. 
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place Andre was arrested as a spy and his case was referred by 
Washington to a Military Commission, or Board of Officers, for their 
opinion. There was no dispute about the facts. The documentary 
evidence and Andre's own statements agreed in every essential par- 
ticular. Andre denied nothing, and orally and in his written state- 
ment to Washington confessed everything, The following is Wash- 
ington's letter to the Board : 

Head-Quarters, Tappan, Sept. 29th, 1780. 
Gentlemen; 

Major Andre, Adjutant General to the British Army will be brought 
before you for your examination. He came within our lines in the 
night on an interview with Major General Arnold, and in an assumed 
character; and was taken within our lines, in a disguised habit, with a 
pass under a feigned name, and with the enclosed papers concealed upon 
him. After a careful examination, you will be pleased, as speedily as 
possible, to report a precise state of his case together with your opinion 
of the light in which he ought to be considered, and the punishment that 
ought to be inflicted. The Judge Advocate will attend to assist in the 
examination, who has sundry other papers, relative to this matter, which 
he will lay before the board. I have the honor to be Gentlemen, 8 
Your most obedient and humble servant, 

G. Washington. 

The Board op General Officers 
convened at Tappan. 

On the same evening the Board submitted all the documents in the 
case with the following report: 

The Board having considered the letter from his Excellency General 
Washington respecting Major Andre, Adjutant General to the British 
Army, the confession of Major Andre, and the papers produced to them, 
report to his Excellency the Commander in Chief the following facts 
which appear to them concerning Major Andre. 

First, That he came on shore from the Vulture sloop of war, in the 
night of the 21st of September inst. on an interview with General 
Arnold, in a private and secret manner. 

Secondly, That he changed his dress within our lines and, under a 
feigned name, and in a disguised habit, passed our works at Stoney and 
Verplank's Points the evening of September 22d inst. and was taken 
the morning of the 23d of September inst. at Tarry Town, in a dis- 
guised habit, being then on his way to New York and, when taken, he 
had in his possession several papers, which contained intelligence for the 
enemy. 

* Sargent's Life of Andr6, p. 347. 
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The Board having maturely considered these facts, do also report to 
his Excellency General Washington, that Major Andre, Adjutant Gen- 
eral to the British Army, ought to be considered as a spy from the enemy; 
and that, agreeably to the law and usage of nations, it is their opinion 
he ought to suffer death. 9 

The next day Washington approved the report as follows: 

Head Quarters, September 30th, 1780. — The Commander in Chief 
approves of the opinion of the Board of General Officers, respecting 
Major Andre, and orders that the execution of Major Andre take place 
to-morrow, at five o'clock p. m.* 

And the proceedings and sentence were announced in the " morn- 
ing general orders " of October 1st ; in the " afternoon general 
orders " it was announced that " the execution of Major Andre is 
postponed till to-morrow." And in evening orders of the same date 
it was announced, " Major Andre is to be executed to-morrow at 12 
o'clock precisely; a battalion of 80 files from each wing to attend 
the execution." 

On the 1st of October Andre wrote to Washington requesting a 
change in the mode of execution, and that he might not die on a 
gibbet. It was decided on consultation that the request could not 
be granted but, through motives of compassion, no reply was sent, 

» Sargent's Life of Andre 1 , p. 355. 

* The tribunal before which Major Andr£ was brought, with a view to deter- 
mine whether he had acted as a spy, was called by General Washington a " Board 
of General Officers," an entirely proper designation, as a general court-martial, 
at the date of Major Andrews trial, was without jurisdiction to try a person for 
the offense of "being a spy; " the Articles of War of 1776 did not confer juris- 
diction upon military courts for the trial of that offense. The tribunal was, 
in fact, a Military Commission, an advisory tribunal frequently resorted to, dur- 
ing and since the War of the Revolution, for the trial of persons charged with 
offenses in violation of the laws of war. The term " Military Commission " was 
first applied to them by General Scott during the War with Mexico, and they 
were resorted to during the Civil War in a very large number of cases of persons 
charged with offenses in violation of the laws and usages of war. They have 
been recognized by Congress as tribunals established for the trial of the offenses 
above indicated, but that branch of the Government has never made their juris- 
diction, composition, or procedure the subject of legislative regulation, preferring 
to leave them to the discretion of the President, as commander-in-chief, and to 
the generals commanding the military forces in occupied territory in time of 
war. — G. B. D. 



598 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

and Andre supposed, until he approached the place of execution, 
that he was to be shot. 

We will now consider the legal points raised in this case. The 
main, if not only point urged by Andre, in his letter to Washington 
and in his statement to the Board, was that the imposture was unin- 
tentional, as he had Sir Henry Clinton's orders not to go within an 
enemy's post or to quit his own dress. The facts are that, finding 
it too late to finish his business and return to the Vulture that night, 
he put a surtout coat over his uniform and rode with Arnold to 
Smith's house, passing our picket line on the way. On being chal- 
lenged he at first hesitated, but afterwards proceeded with Arnold 
to the place of concealment, where he replaced his uniform with a 
citizen's dress. Whatever may have been his previous intentions, 
and there can be no doubt of the sincerity and truth of his state- 
ments, it can not be disputed that he entered our lines under an 
assumed name, his uniform concealed by an overcoat, and afterwards 
changed for a citizen's dress, and that the object of his visit and dis- 
guise was to obtain and convey information to the enemy. These 
facts made him a military spy. Superficial writers are sometimes 
disposed to attach undue importance to a change of dress, forgetting 
that disguise does not consist in dress alone, and that any false 
pretense, coupled with other circumstances, may make a man a spy. 
It mattered not whether Andre entered our lines in his uniform or 
with his uniform concealed by his overcoat, or when or where he 
changed his uniform ; the question is, was he within our lines, either 
as to name or dress, in disguise or under false pretenses as to char- 
acter or business, and was he captured before he had escaped to his 
own lines and within the protection of his own government. Suppose 
Andre had entered our lines under a flag of true and in the full uni- 
form of a British officer, with the insignia of his rank displayed, 
under the pretense of negotiating a cartel or some other legitimate 
object of commercia belli; but the evidence proved that this pretense 
was false, and that his real object was to bribe our officers to treason, 
or by clandestine and unlawful means to obtain plans of our fortifica- 
tions, returns of our garrisons, etc. ; no one can deny that he would 
have been guilty of the offense of military espionage, because he was 
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guilty of the very thing which constitutes the criminality of the 
offense of military treachery. 

If there was any doubt in regard to the common law of war on 
this subject at the time, and we think there could have been none 
whatever, the statute laws of his own country were perfectly decisive 
of the question. Without referring to other laws we will merely 
quote the Act of Parliament of 1749 which provided for the trial 
" of all spies, and of all persons whatsoever who shall come and be 
found, in the nature of spies, to bring or deliver any seducing letter 
or messages from any enemy or rebel, or endeavor to corrupt any 
captain, officer, or other in the fleet, to betray his trust, etc." 

It must be presumed that Andre was acquainted with this and 
similar laws of England, and with the practice of his government 
on this subject, as had been exemplified in the case of Captain Hale 
and others in that war. Hence when Colonel Tallmadge, in answer 
to Andre's question as to his probable fate, referred him to Hale's 
case; he manifested the utmost uneasiness, denying the similarity 
of the cases, but failing to point out any essential dissimilarity. 

Again, Sir Henry Clinton and other friends of Andre attempted 
to exculpate him on the ground that he acted on the suggestion, or 
under the direction of Arnold, and was protected by his pass, issued 
while still in office and exercising his command. It does not appear 
that Andre himself attached much, if any importance to this point of 
defense; but it has since been urged with much pretense of plausi- 
bility and force. Those who have used this argument seem to have 
entirely overlooked the legal maxims that no man can take advantage 
of his own wrong and that fraud taints the acts of each and every 
particeps criminis. If Andre had been no party to the fraud and 
treason of Arnold, and had acted under his advice and direction, 
ignorant of the criminal object in view, the case might have borne 
a very different aspect. On the contrary, he was fully advised and 
perfectly understood the criminal character of the negotiations and 
the object of the meeting. He was one of the principals in the fraud 
and treason, and fully understood the peril to which he exposed his 
life. It is true that he did not originally intend to run this risk, 
but when he unexpectedly encountered it, he voluntarily, after a 
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moment's hesitation, incurred it for the sake of the advantages which 
he expected his government to derive from it. 

On this point we think there can he no doubt or dispute among 
those who will fully examine the question, and we conclude this 
subject by quoting the remarks of General Halleck in his Interna- 
tional Law and Laws of War: 

Notwithstanding the criminal character of a spy, it has not infre- 
quently happened that men of high and honorable feelings have been 
induced to take the office, and, although this fact has somewhat lessened, 
in popular opinion, the odium of the act, it has failed to diminish the 
severity of the punishment. 10 

The opinions of ordinary historians, annalists, and writers for 
magazines are usually of very little value on disputed points in 
science, ethics or jurisprudence. What is called professional or 
technical knowledge is necessary for the solution of such questions. 
Nevertheless, it may be of interest to refer to the opinions which 
have been expressed by various persons on the question of Andre's 
condemnation and execution as a spy. American writers with, we 
believe, a single exception, and that a lady (Mrs. Childs), actuated 
by feeling, rather than judgment and a full understanding of the 
case, have approved the report of the Board and the action of Wash- 
ington. Among English writers there has been, as might well be 
expected, a diversity of opinion, as was very natural under the first 
misrepresentation of the true facts of the case; some very warmly 
and earnestly condemned the conduct of Washington; and a few 
recent authors, either from ignorance of the facts, or what is more 
probable, actuated by national prejudice, have denied the legality 
of the sentence and charged Washington with injustice and cruelty 
in its execution. 

Winterbotham, Hinton, Coke, Romilly, Mackinnon and Lardner, 
some of them very competent judges of military jurisprudence, have 
admitted that Andre was lawfully executed; even the attorney-gen- 
eral of the Colony it is said expressed to Sir Henry Clinton, before 
the execution of Andre, that he was legally a spy. On the contrary, 
Sir Henry himself always contended that the execution was illegal; 

i» Halleck, International Law, ch. xvi, sec. 27, p. 406. 
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but he based it on misstatements of facts and an erroneous theory 
of the law. He said that Andre was under the protection of a flag 
of truce, that he was compelled by Arnold to enter our lines and 
also to change his dress; all of which was untrue. Again, that 
Arnold's pass and orders were a legal protection, which is opposed 
to the common law of war and even to the British statute law then 
in force. The Marquis Cornwallis charged that the court was com- 
posed of foreigners ignorant of the English language, and several of 
the coarsest and most illiterate of the American generals ; and Simcoe 
asserted very particularly that Washington ordered the execution for 
the purpose of conciliating the French auxiliaries. There must have 
been a very general error in regard to the composition of this court ; 
several writers stating that it was composed of only three members, 
and even Lieut-Colonel Whiting in his publication of the " Revolu- 
tionary Orders of Washington " states that it consisted of Greene, La 
Fayette and Steuben. The court in fact consisted of fourteen general 
oflicers, viz. : Greene, Stirling, St. Clair, La Fayette, Howe, Steuben, 
Parsons, Clinton, Knox, Glover, Patterson, Hand, Huntington 
and Starke ; the Judge Advocate General was Colonel John Lawrence. 
Pew, if any, military courts were ever composed of men more dis- 
tinguished for their character, talents and services. Five of them, 
viz., St. Clair, Stirling, Clinton, Howe and Starke, had held com- 
missions in the British service before the Revolution, and Steuben 
and La Fayette were familiar with the laws and usages of the mili- 
tary service in Europe. We have the authority of the latter that, 
notwithstanding the strong sympathy felt by all the members for 
Major Andre, the Board were unanimous that he was legally a spy, 
and ought to suffer death. 

We have already alluded to the opinions of Lord Mahon and Mr. 
Phillimore; the national prejudices of these men, as manifested in 
their works, render their opinions of no weight whatever. The 
only other British writer of any note who has expressed the opinion 
that Andre was not legally executed is Sir Edmund Cust, a lieuten- 
ant-general in the British Army, and author of a voluminous, but not 
very reliable, work called " Annals of the Wars of the Eighteenth 
and Nineteenth Centuries ; " his statements and assertions are too 
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gross, absurd and destitute of truth to have any historical weight. 
He says that the Board proceeded by a series of interrogations to 
extract from their unfortunate prisoner something like an acknowl- 
edgment " of his guilt as a spy, and that, upon this enforced con- 
fession, they convicted him of being a spy ; " that he had entered into 
the American lines under the sanction of a flag of truce, with none 
of the intentions of a spy, and that " his change of dress was ad- 
duced as fatal to the character of a mere military messenger, although 
it was only a great coat over his half uniform." Again he says, 
" the treachery of General Arnold did not make Major Andre a spy, 
and it was pitiful in the meanest degree to wreak vengeance upon an 
humble agent because he could not reach the principal delinquent. 
But granting that this is an erroneous view of the offense, and that 
military law must consider Major Andre as a spy, how despicable 
was the petty exercise of power that could insultingly erect, in the 
view of the unfortunate officer, the gallows upon which he was to be 
hung several days before the execution." * 

* Notwithstanding the clear and unmistakable terms in which General Halleek 
states Andre" to have been a spy and to have deserved punishment as such (In- 
ternational Law, Chapter XVI, pp. 407-409) Sir Sherston Baker, the English 
editor of Halleck's work, incorporates in the text, without indicating that the 
language is not Halleck's, statements at variance with the matured views of the 
distinguished American authority. The following passage from the 4th edition, 
1908, Volume I, pp. 630-631, is quoted without comment: 

" In 1780, the American General Arnold, commanding the fortress at West 
Point, carried on negotiations with Sir Henry Clinton to enable the latter to 
surprise that fortress. Major Andre" was the English agent, and had frequent 
communication with Arnold, on the beach, without the posts of both armies. 
One night, being unable to return by a boat, as was his custom, he changed his 
uniform, which he wore under a surtout, for a common coat, and tried to return 
on horseback to his own lines, but was taken prisoner. Two foreigners, ignorant 
of English, and several of the most illiterate American generals, were members 
of the court-martial. The fact of being accidentally (not for any purpose of 
espionage) dressed as a citizen, instead of being in uniform, was argued as an 
aggravation to his crime. Three months elapsed before his execution. When he 
saw the gallows, instead of the rifle, his firmness forsook him. He only said, 
'I die for the honour of my king and country.' to which General Green, the 
American commander who presided, observed, ' No, you die for your cowardice 
and like a coward.' Washington signed his death-warrant with great reluctance. 
Arnold escaped on board a British man-of-war. The American Government would 
doubtless have saved Andre" if the British Government would have given up the 
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It is hardly necessary to remark that these assertions are dis- 
proved by contemporaneous history. The last one is newly manu- 
factured, as all accounts represent that Andre expected to be shot 
till, at the moment he was approaching the place of execution, he 
first discovered the gallows. On the trial Andre was especially 
cautioned to make no disclosures that he did not wish to make.* 

traitor Arnold. As for Andrg, in the opinion of King George III., his character 
was untarnished; a pension was settled on his mother, and his brother was 
created a baronet." — G. B. D. 

* It is impossible to say of an unpublished fragment of manuscript whether it 
is or is not complete; it can only be said of this writing that the author's rea- 
soning is complete and that the legal aspects of the case of the unfortunate 
Major Andre' have been fully discussed. It is possible that it was in the Gen- 
eral's mind to add a concluding word — but this was not done, and the manu- 
script as published is in precisely the same form in which it left its distinguished 
author's hands nearly half a century ago. — G. B. D. 



